April 17, 1998

Ms. Carol M. Browner

Adminigtrator

United States Environmenta Protection Agency
401 M Street, SW.

Washington, D.C. 20460

Dear Administrator Browner:

Enclosed for your congderation is the Report of the Small Business Advocacy Review Pand
convened for EPA’ s proposed rulemaking on the Underground Injection Contral (UIC) regulations for
ClassV injection wells. These are generdly shalow wells or other devices used to inject fluids ether
directly into an underground source of drinking water (USDW), or into the subsurface that overliesa
USDW. ClassV wells are subject to the UIC regulations promulgated under the authority of Part C of
the Safe Drinking Water Act. Thisrulemaking is areproposd, in response to subgtantia public
comments, of a 1995 notice of proposed rulemaking (60 FR 44652, August 28, 1995). This proposa
addresses potentia high risk Class V shallow waste disposal wells located in Source Water Protection
Areas (SWPAYS).

On February 17, 1998, EPA’s Smdl Business Advocacy Chairperson (Thomas E. Kdly)
convened this Pand under section 609(b) of the Regulatory Fexibility Act as amended by the Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA). In addition to its chairperson, the
Panel consgts of the Director of the Office of Ground Water and Drinking Water within EPA’s Office
of Water, the Adminigtrator of the Office of Information and Regulatory Affairs within the Office of
Management and Budget, and the Chief Counsel for Advocacy of the Smal Business Adminidration.

It isimportant to note that the Pand’ s findings and discussion are based on the information
available a the time this report was drafted. EPA is continuing to conduct anayses relevant to the
proposed rule, and additiona information may be developed or obtained during the remainder of the
rule development process and from public comment on the proposed rule. Any options the Panel
identifies for reducing the rul€ s regulatory impact on smal entities may require further analyss and/or
data collection to ensure that the options are practicable, enforceable, environmentaly sound and
consistent with the Safe Drinking Water Act.

Summary of Smal Entity Outreach

The rule being considered would potentialy affect owners and operators of three categories of



ClassV injection wellsin SWPAs dedlineated for community water systems and non-transient non-
community water systems that use ground water asasource. The three categories of ClassV wells
subject to the current draft of the proposed rule are: (1) motor vehicle waste disposa wells; (2)

industrid wells; and (3) large-capacity cesspools.

EPA has sought and obtained input from states, loca government entities, and industries
throughout the development of the Class V UIC regulations. Rule development activities prior to the
1995 proposa included regular coordination with State and EPA Regiond staff who conducted
outreach to the regulated community to solicit opinions about the modifications to the ClassV UIC
program that EPA was planning to propose. Smdll entities targeted by this outreach included owners
and operators of auto dealers and service stations. At the same time, EPA aso convened “light”
industry focus groups that included representatives from the automotive service, petroleum marketing,
funerd, photofinishing, and metd finishing indudtries, among others

The 1995 proposa provided an additiona opportunity for input by small entities.  Since that
time, EPA’s Office of Ground Water and Drinking Water (OGWDW) has conducted outreach directly
to representatives of smal entities that would be affected by the proposed rule as required by
SBREFA. EPA, in consultation with SBA, identified 18 smdll entity representatives (SERS) that were
most likely to be affected by the proposed rule. Beginning in December, 1997, EPA prepared and
digributed outreach materidsincluding adraft Initia Regulatory Flexibility Andysistothe SERs. The
OGWDW received 11 sets of written comments from SERS prior to the convening of the Pandl on
February 17, 1998. In addition, oral comments were provided to OGWDW during a telephone
conference call on January 15, 1998. Six additiona sets of written comments from SERs were
recelved by the Pand after it convened. The Pand aso conducted outreach through a face-to-face
meeting with the SERs on March 5, 1998, in Washington, DC. Summaries of al comments received
by both OGWDW and the Pand  are provided in the Pand report. The complete written comments of
the SERs are also attached to the report.

In addition, EPA has been convening stakeholder meetings to inform potentialy affected
entities, including small businesses, of the requirements under congderation for the proposed rule and to
solicit feedback. To date, EPA has held three stakeholder mestings, one in Washington, DC, on
January 20, 1998, onein Chicago, IL on January 27, 1998, and one in San Francisco, CA on
February 19, 1998.

Pandl Findings and Discussion

Under the RFA, the Pand isto consder four regulatory flexibility issues related to the potentia
impact of the rule on amdl entities (1) the type and number of smal entities to which the rule will gpply;
(2) record keeping, reporting and other compliance requirements gpplicable to smdl entities; (3) the



rul€ sinteraction with other Federd rules; and (4) regulatory dternatives that would minimize the impact
on small entities congstent with the Stated objectives of the Satute authorizing therule. The Pand’s
findings and discussion with respect to each of these issues are summarized below. In addition, the
Panel discussed severd issues rdated to the genera approach currently being considered by EPA for
the proposed rule.

Major Topics of Panel Discusson The Pand discussed statements by a number of SERs suggesting
that the existing UIC program, in conjunction with EPA’s 1995 proposd to address high risk Class V
wells through a management and closure Strategy using existing authorities, is adequate to protect
USDWs. EPA responded that the proposed approach would have addressed al ClassV wells,
regardless of the leve of risk they pose to USDWSs, with one gpproach, and thus failed to adequately
address high risk wells that threaten public drinking water supplies. EPA aso believes that the 1995
proposa did not provide for consistent public hedth protection nationwide because it did not establish a
clear basdine program for States to follow and therefore could alow inadequate controls in those
Stuations where there isinadequate information and/or inadequate resources to address Class V wdlls.
Other Pand members believed that EPA has little new information to suggest thet its earlier proposed
approach is inadequate, and urged EPA to consider expanding its current permit-by-rule approach to
require the use of gppropriate management practices while maintaining the flexibility of sate UIC
programs to tailor their programsto local conditions. The Pand did not reach closure on thisissue.

A number of commenters aso questioned whether EPA has adequate data to support its
blanket characterization of dl ClassV motor vehicle and industria wellsin SWPAs as “high risk.”
Some of these commenters indicated that automotive service facilities, in particular, have adopted
management practices over the past decade, such as recycling of used oil and antifreeze and spill
prevention and control programs, that have significantly reduced both the volume and the toxicity of
their injectate. Some Panel members expressed concern that EPA’s dataregarding contamination of
USDWs from such wells conssts largely of individua case sudies, rather than a systemdtic Satistical
correlaion between injection in such wells and contamination of USDWs. EPA responded that its
evauation of the risk from such wellsis based on the combined professond judgement of EPA and
State geologists and engineers that are responsble for implementing the Class V UIC program, and has
been documented in its 1987 Report to Congress and numerous other reports and studies, including
contamination studies performed by State regulators, sampling data obtained from prior ClassV well
closures, and various outreach documents published by States. EPA aso noted that its position that
motor vehicle waste disposa wells should be banned is congistent with guidance put out by the
American Petroleum Ingtitute recommending that such wells be closed. The Panel aso did not reach
closure on thisissue.

Some members of the Panel aso questioned whether it was necessary to require dl industria
wellsin SWPAsto meet MCLs a the point of injection and suggested that EPA consider the possibility



of dlowing the injectate to meet some higher multiple of the MCL for certain contaminants under certain
conditions, given the fact that some contaminants (e.g., metals) are sgnificantly atenuated by
percolation through the soil prior to reaching the water table and most are diluted within an aguifer prior
to reaching a public water system. These Pand members suggested that EPA try to identify conditions
that would alow injection of such contaminants above the MCL without endangering drinking water
sources. EPA responded that its proposed approach is consistent with its long-standing interpretation
of the statutory requirements to assure the protection of USDWSs, and with the Legidative History,
which states that Congress intended to protect USDWs from present or potential threats to human
hedlth, which may include increases in contamination in amounts that by themsdves would not cause
maximum alowable levels to be exceeded. Furthermore, EPA believesthat it would not be aviable
option for most small entities to collect the Ste-gpecific hydrologic, geologic, and soil information
necessary to determine if waste above an MCL could be injected without endangering the underlying
USDW. OMB and SBA recommend that EPA solicit comment on the gppropriateness of alowing
injectate to exceed MCLs under certain conditions, and on specific contaminants, conditions, and
dlowable levels for which this gpproach would be appropriate. EPA does not support this
recommendation because it currently believes that alowing these high risk wells to inject waste that
exceeds MCLsin areas close to drinking water supplies does not meet the statutory requirement to
protect public health by not endangering USDWs.

Types and Number of Potentialy Affected Smal Entities. Asindicated above, the types of small
entities that may be subject to the rule include owners and operators of three categories of ClassV
injection wellsin SWPASs ddineated for community water systems and non-trangent non-community
water systems that use ground water as a source. The three categories of ClassV wells subject to the
current draft of the proposed rule are: (1) motor vehicle waste disposa wells; (2) industrid wells; and

(3) large-capacity cesspools.

EPA estimates that gpproximately 4,100 facilities would be subject to these new requirements,
of which roughly 4,000 are expected to be amd| entities. This includes gpproximately 3,000 smal
business that operate motor vehicle waste disposal wells, 1,000 small businesses that operate ClassV
industrid wells, and 30 large-capacity cesspools. Some Pand members were concerned that EPA’s
methodology for estimating the number of wellsin SWPAs may have resulted in an underestimate of the
number of affected smdl entities, because of its assumptions that affected classes of wells are evenly
digtributed throughout a state. The Pandl recommends that EPA request comment on its methodol ogy
in the preamble to the proposed rule, and revise it to address the concern raised if possible.

The Pand dso recommendsthat EPA use the proposed rule and preambleto clarify the definitions
of three typesof ClassV injection wellsto further assst ownersand operatorsin determiningif their wells
would be subject to the regulation. Firgt, the Panel recommends that EPA cdlarify that the new proposed
requirements would not gpply to Class V drainage wdls intended for storm water management that may



occagonaly receive minor amounts of waste dueto unintentiona small volumelesks, dripsor spillsand that
cannot reasonably be separated from potentia sources of contamination. Second, the Panel recommends
that EPA darify that only wells a those car washes that are specifically set up to perform undercarriage
or engine washing would be consdered Industriad Class V wells under the proposed rule. Third, the
Panel recommendsthat EPA dlarify that if dl motor vehiclewaste fluids generated at aservicefacility are
segregated so that none areinjected, thefacility’ s Class V well would not be prohibited and could be used
to dispose of other waste streams such as storm water, ice melt, and carwash waste water.

The Pand a so received comments and datafrom one SER suggesting that septic systemsat funerd
homes do not pose athreat to USDWs and recommending that they be classified as* other industria wells’
not subject to thisrule. EPA will request comment in the preamble on this recommendation.

Severd commenters also questioned the gppropriateness of EPA’ s proposa to include within the
scope of therule dl ClassV motor vehicleand industria wells and large capacity cesspoolswithin agtate
if the state fails to complete a Source Water Assessment by the final statutory deadline of May 2003.
While EPA believes this gpproach is appropriate, it will also request comment on it in the preamble to the
proposed rule.

Reporting, Record Keeping, and Other Compliance Requirements. The Panel received comments
fromfive SERs expressng concern that it will be difficult for owners and operators of Class V welsto
assess if they are covered by this regulation because they will not know at the time of proposa and
promulgetion if they are located ina SWPA. The Pand discussed this concern and EPA noted that the
proposed rule includes language on how owners and operators can find out if they are located within a
SWPA. SBA supports the recommendation of some commenters that the rule include a requirement that
UIC program authorities directly notify dl known owners of covered ClassV wellslocated in SWPASs of
their coverage under thisrule.

Most commenters stated that compliance with this rule would be burdensome to small businesses.
Four commenters were particularly concerned that clean-up and remediation requirements under RCRA
or exising UIC regulations might be triggered by well closures under the proposed rule and questioned
whether EPA has adequately factored these potentialy high codts into its andysis of the rule's impacts.
After discussing thisissuewithin the Panel, EPA agreed that dl costsincurred asaresult of actionsrequired
under thisrule, evenif not based on rule requirements per se, should beincluded initsandysis of regulatory
impacts, and EPA is currently revising its economic anaysis to reflect such cogs. The Pand dso agreed
that in areeswhere state and locdl authorities are dready requiring closure of certain types of welswithout
this rule, the costs of closing such wells should not be included in the andysis for the rule.

I nteractionwith Other Relevant Federd Rules. The Pand received comments from SERs concerning
the relationship of the draft proposa with other federa rules. Whilethe proposed ruleisclosely connected




with (1) the existing regulations governing UIC wells, (2) the Source Water Assessment and Protection
Programunder the SDWA,, and (3) the solid and hazardous waste regul ationsunder RCRA, EPA believes
that the proposed Class V rule does not duplicate, overlap, or conflict with UST or RCRA requirements.
However, EPA acknowledges that compliancewith the proposed rule may trigger remediation and waste
management requirements under other federa, Sate or local law.

Regulatory Alternatives. The Pand discussed the concerns expressed by four of theten commenters
that some owners and operators may not be able to comply with the proposed new requirements within
90 days, especidly in cases where the most efficient compliance option is connection to a sanitary sewer
or ingdlation of treetment. The Panel thus recommends that the UIC Program Director be alowed to
extend the deadline for up to one year in such Stuations. The Pand aso recommends that the preamble
to the rule be used to clarify that UIC Program Directors have additiond flexibility to extend the deadline
through compliance agreements with owners and operators of covered facilities.

In response to comments rai sed by SERs concerning the burden of well closure on smdl entities,
the Pand recommends that regulatory dternatives to the ban on automotive service wellsin SWPAs be
consdered. During the Pand’s deliberations, EPA developed prdiminary outlines of two dternative
options that served as the basis for the Pandl’ s subsequent discussions. They were:

1) Require owners and operators of Class V motor vehicle wells in SWPAs to meet MCLs at the
point of injection. Thisoption, would require owners and operators of ClassV automotive waste
disposal wells to monitor ther injectate and dudge and utilize BMPs and/or treatment, as
appropriate, to meet MCLs.

2) Retain the ban on ClassV motor vehiclewdlsin SWPAsbut alow owners and operatorsto apply
for awaiver if they can demondrate that they meet MCLs at the point of injection.

EPA indicated that it would be willing to co-propose its origind option (requiring closure of dl
ClassV motor vehiclewelsin SWPAS) and the second of the two options presented above, and to request
comment in the preamble on the first option. The Panel endorsed this gpproach. However, OMB and
SBA dso suggested that EPA consder expanding the flexibility available under the second option
Because this approach would require a site-specific determination by the UIC Program Director before
awalver for aClass V motor vehicle well in a SWPA could be issued, OMB and SBA believe that the
appropriate condition for such awaiver isthat the well not endanger USDWS, rather than that it meet dl
MCLs at the point of injection. OMB and SBA suggested that the UIC Program Director should havethe
flexibility to identify Ste-gpedific Situations where exceedence of an MCL for a particular contaminant at
the point of injection would not endanger USDWSs, and to include in the waiver any conditions necessary
to ensure non-endangerment. OMB and SBA recommend that EPA request comment on this option in
the preamble as well. EPA does not support this recommendation because it currently believes that



alowing these high risk wdls to inject waste that exceeds MCLsin areas close to drinking water supplies
would endanger USDWs and would not provide adequate public hedlth protection.

The Pand dso recommended that the preambl e presentation of thefirst option include adiscusson
of EPA’srationade for including additional monitoring requirements beyond those proposed for indudtria
wells and request comment on gppropriate monitoring requirements under this option.

Inaddition to the above package of regul atory dternatives, the Pand believes EPA should carefully
consgder dl comments received during this outreach process on these and other issues of concernto small
entities. A full discussion of commentsreceived and Pand recommendationsareincluded inthefina report.

Sincerdly,
Thomas E. Kdly, Chair Don Arbuckle, Acting Administrator
Small Business Advocacy Office of Information and RegulatoryAffairs
Environmenta Protection Agency Office of Management and Budget
Jere W. Glover Cynthia C. Dougherty, Director
Chief Counsd for Advocacy Office of Ground Water and Drinking Water
U.S. Smdll Business Adminigration Office of Water

U.S. Environmenta Protection Agency

Enclosure



